Introduction
The trade and environment debate conceals the conflictive relationship between two legitimate interests of the international community: the international protection of the environment 1 and the liberalization of international trade. One of the central issues of the debate is the difficult relationship between Trade Related Environmental Measures (hereinafter 'TREMs') in Multilateral Environmental Agreements (hereinafter 'MEAs') and World Trade Organization (WTO) norms. The international community must find a way to balance environmental and trade interests therein. However, a simultaneous effort to reconcile extreme positions in the more general trade and environment debate must also be undertaken.
Against this background, this article pursues three main goals. First, it wants to determine if public international law rules can be used in the WTO framework. Second, it wants to see whether sustainable development and its principles have developed into a norm of international law. Third, it wants to determine whether sustainable development law may be useful to find a balance between TREMs in MEAs and WTO norms.
Public International Law and the World Trade Organization
The main aim in this part of the paper is to determine whether public international law can be used in the WTO. In order to reach a conclusion on this point we will first analyse the relationship between TREMs in MEAs and the rules of the multilateral trading system.
A. Relationship between Trade Measures in Multilateral Environmental Agreements and the WTO
International trade may affect the environment in two ways. On the one hand, specific substances may be very dangerous for the environment (such as hazardous wastes, chemicals, pesticides, etc…), and international trade of such products must be strictly regulated. On the other hand, the environment can also be damaged if international trade of specific natural resources (such as particular animal species, biodiversity elements, etc...) is not regulated. 1 The obligation to protect the environment is a norm of international law. This has been clarified by the International Court of Justice (ICJ) in its Advisory Opinion Legality of the Threat or Use of Nuclear Weapons, 1996, § 29.
Therefore, several MEAs, 2 in order to protect the environment, provide for TREMs, which are measures that ban, limit or affect in other ways international trade. These measures may be incompatible with WTO rules and, therefore, lead to a conflict of norms and of jurisdictions.
States, authors and other stakeholders have been dealing thoroughly with the relationship between TREMs in MEAs and the WTO in the last ten years. No clear solution or agreement has been reached. 3 There have been three main approaches to the issue: a WTO approach; an extra-WTO approach and a cooperative approach.
The WTO Approach
The WTO approach recognises the importance and the strength of the multilateral trading system and, therefore, it tries to find a solution to the trade and environment debate therein.
A first option provides for the amendment of General Agreement on Tariffs and Trade (hereinafter 'GATT') Art. XX in order to enable measures taken in accordance with MEA provisions to be WTO compatible. 4 A second option requires the WTO Ministerial Conference to give an official interpretation of Art. XX of the GATT. 5 The understanding shall clarify that TREMs in MEAs are legitimate and necessary, notwithstanding their need to be nondiscriminatory. 6 A third option provides for WTO waivers for specific MEAs. 7 This option would have the same effect as the previous one but waivers would have to be renewed every year.
8 A fourth option is the reversal of the burden of proof in Art. XX of the GATT. While currently the party that applies the TREM must prove its legitimacy and necessity, according to this option the burden would fall on the party affected by the measure. 9 A last option maintains that the current state of the multilateral trading system and of the WTO jurisprudence already accommodates in the best possible way environmental concerns. According to this position, there is no need for any modification of the WTO system.
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All these options, except for the last one, agree on the need to give TREMs in MEAs a legal presumption of environmental necessity in the WTO legal framework.
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Extra WTO Approach
The second way to solve the conflict between TREMs in MEAs and the WTO is the extra WTO approach. Those who suppot this position do not consider the multilateral trading system to be the right place to solve the conflict. They argue that a solution must be found outside of this organisation.
In the first place, they argue that MEAs and their institutions, in particular MEAs' non compliance procedures and dispute settlement systems, must be strengthened. Environmental concerns would then be dealt with in environmental foras, according to this approach. A second position is based on the assumption that if the WTO fails to address environmental concerns, it is because it has not been established for that purpose. This entails that a new international organisation that is able to counterbalance the WTO in the environmental field, a Global Environmental Organization, is needed. 
Cooperative Approach
The third way to solve the conflict between TREMs in MEAs and the WTO is the cooperative approach. On the one hand, better and increased cooperation between MEA Secretariats, the WTO Committee on Trade and Environment and the United Nations Environment Programme has been suggested. On the other hand, more visibility to environmental experts in WTO panels, when trade and environment interests are at stake, has been proposed. 
B. Public International Law in the Trade and Environment Debate
We have seen that the conflict between TREMs in MEAs and the WTO leads to a conflict of norms and of jurisdictions. Is there any space for public international law in the solution to these conflicts? The answer can be found in the Vienna Convention on the Law of Treaties, 14 which rules how to deal with competing treaties. Art. 30 thereof deals with the application of successive treaties relating to the same subject-matter and it maintains that the most recent one will prevail. This is the lex posterior rule. However, if the latter is applied rigorously, any MEA prior to 1994 that deals also with international trade will be subordinated to the Marrakech Agreement Establishing the World Trade Organization (hereinafter 'the Marrakech Agreement'), 15 Therefore, we must see if there are other international law rules that deal with the interpretation of competing treaties that could help us in the solution of the trade and environment debate. A customary law rule, the lex specialis, is useful to solve this problem. According to this rule, if two treaties deal with the same issue, the most specific prevails over the more general treaty. Therefore, the lex specialis opens the door to the primacy of those MEAs that deal with international trade, such as the Cartagena Biosafety Protocol to the Convention of Biological Diversity (trade in genetically modified organisms), or the Convention on International Trade in Endangered Species of Wild Fauna and Flora (trade in wildlife species), over WTO rules. This entails that public international law, through the lex specialis rule, would settle a conflict of jurisdictions, due to a conflict of norms between MEA and WTO provisions, in favour of the environmental fora.
However, the current strength of the WTO and of its Dispute Settlement Body (hereinafter 'DSB') makes it very likely that trade and environment related disputes will fall under the WTO jurisdiction. What will happen if the dispute is brought before a WTO panel? Can public international law be used before the WTO settlement system? 16 The WTO does not live in clinical isolation from international law. 17 Even with all its particularities, WTO law and International Economical Law must be considered as international law applied to Economics.
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The WTO Understanding on Rules and Procedures Governing the Settlement of Disputes (hereinafter 'WTO Dispute Settlement Understanding') further underlines this issue maintaining that WTO provisions must be clarified 'in accordance with customary rules of interpretation of public international law'. 19 Therefore, panels and appellate bodies must not only use WTO law to solve the disputes brought before them, but they can also use norms of public international law. In the previous part of this paper we have clarified that public international law is important to the WTO. Furthermore, we have argued that it can play a relevant role in the solution of conflicts of norms and of jurisdictions, which arise from the relationship between TREMs in MEAs and WTO rules. The second goal of this paper is to determine whether sustainable development and its principles are norms of international law. In order to reach a conclusion on this difficult point we will try, firstly, to give a definition of sustainable development and, secondly, we will analyse the evolution of the legal nature of sustainable development and of its principles.
Sustainable Development and Public International Law
A. Definition of Sustainable Development
What is sustainable development? According to the Brundtland Report, it is: 'development that meets the needs of the present without compromising the ability of future generations to meet their own needs'. 20 Recently, the International Law Association (hereinafter 'ILA') created a Committee on the Law of Sustainable Development. The final result of the Committee's work was issued in 2002, a document titled the New Delhi Declaration on the Law of Sustainable Development (hereinafter 'the New Delhi Declaration'). 21 This document outlines a more complete definition of sustainable development, 22 and it lists the principles, which constitute the law of sustainable development. This list includes among others the precautionary principle and the common but differentiated responsibilities principle. 24 However, the concept of sustainable development was not precised in Rio.
Principle 27 of the Rio Declaration on Environment and Development maintains that:
States and people shall cooperate in good faith and in a spirit of partnership in the fulfilment of the principles embodied in this Declaration and in the further development of international law in the field of sustainable development.
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In other words, States must work together in order to further develop the law of sustainable development. It must be underlined that one can only further develop something that already exists. Therefore, it can be argued that just four years after the first official appearance of sustainable development in the international community, it had already reached a legal status, even if only at a very initial stage.
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Has the concept of sustainable development evolved into a norm of international law since then? In order to answer this controversial question, we must analyse the state practice, the treaty law, the international case law and the legal literature related to the concept of sustainable development.
State Practice, Treaty Law and Sustainable Development
State practice and treaty law show an increasing presence of sustainable development. On the one hand, an important number of MEAs have increasingly embodied sustainable development in their texts since Rio. 27 On the other hand, regional agreements such as the European Union (EU) have raised sustainable development to one of its top priorities. 28 States world-wide specifically maintain that they want to establish sustainable policies domestically. 29 Finally, also in nonenvironmental areas, such as the WTO itself, sustainable development is present. 
International Case Law and Sustainable Development
International case law first dealt with sustainable development in 1997 in the Gabcikovo Nagymaros case before the International Court of Justice.
31 While the final sentence does not clarify the legal nature of the concept, Judge Weeramantry in his separate opinion considered sustainable development 'to be more than a mere concept, but (..) a principle with normative value'. 32 In other words, sustainable development is the framework in which environmental concerns can compromise with development interests.
Legal Literature and Sustainable Development
Legal literature gives different answers to the question about the nature of sustainable development. Some authors consider that it has already reached a normative status. 33 Others believe that in specific environmental fields, such as fisheries for example, it not only has a legal nature, but it is also customary law. 34 In between, other authors maintain that sustainable development still has to evolve in order to reach a normative status, notwithstanding its capacity to influence state's conduct.
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A fourth approach towards the legal nature of sustainable development is particularly interesting. According to Marong, sustainable development is becoming a public legitimate expectation that inevitably influences state's conduct. 36 Sustainable development has developed from an abstract concept to a concrete tangible policy that citizens require of their governments. However, the author recognises that in many cases there still is not a strong response to the noncompliance of sustainable policies. Nevertheless, according to this approach, if the expectation See also New Zealand's position on sustainable development in its Ministry for Environment webpage: "The New Zealand Government has agreed that sustainable development principles should underpin its economic, social and environmental policies at home, and abroad.", at http://www.mfe.govt.nz/issues/susdev/ (visited on October 28, 2004).
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See infra pp. 11-12.
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Case Concerning the Gabcikovo-Nagymaros Project (Hungary / Slovakia), 1997, printed in 37.1 ILM (1998) at 168. This dispute has been analysed by P. Sands, "International Courts and the Application of the Concept of "Sustainable Development"", 3 Max Planck UNYB (1999), pp. 395-396. that flows from sustainable development increases, the concept will soon crystallize into a norm of international law.
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The debate on sustainable development not only involved single authors but also the ILA. As we have seen above, in 2002, the committee directed by Prof. Schrijver concluded its work on the Law of Sustainable Development approving the New Delhi Declaration. 38 Notwithstanding the importance of this document, there is no clear outcome about the legal nature of sustainable development therein.
Thus, taking into account state practice, treaty law, international case law and relevant legal literature, we consider that sustainable development is not yet a norm of international law. Currently it reflects a policy goal of the international community. However, we are strongly convinced that some of the principles which form sustainable development, such as the precautionary principle and the common but differentiated responsibilities principle, are progressively developing into international law norms.
Free Trade and Sustainable Development
Until now we have maintained, on the one hand, that public international law can be used in the WTO and, on the other hand, that sustainable development per se is not an international legal norm, but that sustainable development principles are starting to achieve a normative status. The third goal of this paper is to see whether these principles may be useful in order to find a balance between TREMs in MEAs and WTO norms.
In order to reach a conclusion on this point, we consider that the conceptual relationship between free trade and sustainable development must be highlighted. As Brown Weiss already maintained in 1992: 'Trade is not an end in itself, it is a mean to an end. The end is environmentally sustainable economic development.' 39 In other words, the final goal of free trade must be the achievement of sustainable development. This part of the paper will analyse the role of sustainable development in the WTO and in the EU in order to determine if the abovementioned conceptual relationship has been adopted therein.
A. Sustainable Development and the World Trade Organization
Sustainable development is present in the Marrakech Agreement preamble as one of the goals of the organisation. 40 Even if a preamble does not have the same strength as the text of a treaty, its wording is important for the interpretation of the overall Agreement. 41 In 45 However, the decision in the Asbestos case 46 has been considered as a slight change in direction of the WTO jurisprudence on sustainable development principles. In this last dispute the Appellate Body decided in favour of a French ban on asbestos and asbestos-containing products, which was inspired by the precautionary principle. The future decision on the dispute about genetically modified product imports in the European market between the United States of America, Argentina and Canada, on one side, and the EU, on the other, 47 might determine the current state of the WTO case law on sustainable development law principles, such as the precautionary principle. 48 This implies that all European policies, including commercial policies, 49 must be established and applied taking into account sustainable development. Underlining that the WTO and the EU are different, one still has to agree that one of the goals of the EU is to foster free trade, just as in the multilateral trading system. Therefore, the EU is an example of an organisation in which trade is an instrument to promote sustainable development.
Conclusions
My first conclusion, then, is that free trade must not be treated as a goal in itself: it is a means for reaching a goal. The same applies for the protection of the environment. The goal for both is sustainable development.
Therefore, sustainable development must be the framework within which the whole trade and environment debate, and not only the question of the relationship between Trade measures in MEAs and the WTO, should be held.
My second conclusion is that international law can be used in a WTO dispute and that specific sustainable development principles have already developed into norms of international law.
Therefore, if a TREM in an MEA leads to a dispute before the WTO, panels and appellate bodies will have to decide not only through the application of WTO law, but also by applying international law and sustainable development principles that are relevant to the dispute.
This will be particularly important in the future relationship of the Cartagena Biosafety Protocol and of the climate regime instruments with the multilateral trading system. In fact, in both regimes key States are non-parties and it is likely that trade measures must be envisioned in order to efficiently regulate trade in genetically modified organisms and in order to seriously tackle climate change.
In conclusion, a year ago John D. Graham, a member of the Bush Administration, referred to the precautionary principle in the following way: 'We consider it to be a mythical concept, perhaps like a unicorn.' 50 I hope that more and more people will start to believe in unicorns and the world in which they live, the world of sustainable development. 49 One of the Community policies to which Art. 6 refers is the Common commercial policy, provided for in Title IX of the Treaty Establishing the European Community.
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